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APPELLEES’ STATEMENT OF QUESTION PRESENTED | 

—.— — i 

. 

Is an order of the United States District Court for the District 

of Columbia certifying an action filed therein to the Municipal (fcourt for 

i 

the District of Columbia for trial a final order which this Cour£ has 
jurisdiction to review on appeal? 






IN THE 

UNITED STATES COURT < 
FOR THE DISTRICT OF 
CIRCUIT 


No. 13,615 


JESSYE M. BARNARD, 
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JOHNE. SCHNEIDER 
and 

ELIZABETH L. SCHNEIDER 
and 

DISTRICT OF COLUMBIA, 
a municipal corporation. 


Appeal from die United States District Court 
for the District of Columbia 


SUMMARY OF THE ARGUMENT 

I 

The order of the District Court certifying this action to the 

i 

| 

Municipal Court for trial is an interlocutory order which did not de- 

i 

ter mine the rights and liabilities of the parties, did not dispost of the 

- . : In¬ 

case on its merits, and is therefore not a final order which this Court 

■ 

has jurisdiction to review on appeal. 

ARGUMENT 

— 

Appellant invokes the jurisdiction of this Court under the pro 

i 

visions of 28 U.S.C. 1291, as amended October 31, 1951, c. 055, § 48 


F APPEALS 
COLUMBIA 


Appellant, 


Appellees, 
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65 Stat. 726, which provides in pertinent part: 

"The courts of appeals shall have 
jurisdiction of appeals from all final de¬ 
cisions of the district courts of the tJnited 
States, * * [Emphasis supplied] 

In Cammack v. Howard et al. , I946 y 81U.S.App. D. C. 22,23, 
154 F. 2d 22, 23, this Court, in dismissing the appeal, said: 

" * * * In Jacobsen v. Jacobsen we 
held that an order is not appealable under 
this section unless it amounts to a final 
disposal of the case on its merits so that 
the court has nothing to do but execute the 
judgment. * * * " 

And again in Stewart v. Roberts, 1946, 80 U. S. App. D. C. 
405, 154 F. 2d 697, this Court, in dismissing the appeal, said: 

" * * * Our right to review orders, 
judgments and decrees of the District Court 
is confined to those which are final, and 
those which are final are those judgments, 
decrees or orders which expressly or by 
necessary implication determine the rights 
and liabilities of all parties with reference 
to the matters in controversy and leave 
nothing of a judicial character to be done. 

In short, the litigation must be ended.. * * *" 

And to the same effect are the hundreds of cases collected 
in the notes on decisions following 28 U.S.C. A. 1291, especially 
notes 101-103, pp. 251-256, and 1956 Annual Cumulative Pocket 
Part, pp. 33-35. 

Plainly, the order of the District Court certifying the action 
to the Municipal Court for trial does not "determine the rights and 
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liabilities of all parties with reference to the matters in controVersy" 

I 

and does not dispose of the case on its merits. Clearly, therb re- 

i 

mains something of a judicial character to be done, namely, the trial 

I 

I 

of the case. Unquestionably, then, such order is not a final order 
which this Court has jurisdiction to review on appeal. 

In Emerson Brown, Jr., by his next friend and mother, Mrs. 


I 

Emerson Brown v. Cecil D. Muterspaugh, t/a Cecil Trucking Company, 


and Lanwood F. Somers, No. 12,794 in the April 1955 term of this Court, 
an appeal was taken from an order of the District Court certifying the 
case to the Municipal Court for trial. This Court, by stipulation of 
counsel, treated the record and pleadings as a petition for a writ of 
mandamus and, by order dated August 31, 1955, denied the petition and 
dismissed the appeal. 

I 

Appellant’s remedy, if any, would appear to be by Way of man¬ 
damus rather than by appeal. But even if the record and pleadings in 
this Court be treated as a petition for a writ of mandamus it is clear that 
appellant cannot prevail. While mandamus will sometimes iie to compel 
the exercise of discretion it cannot be used to direct the manner in which 
the discretion is to be exercised. 

Here the District Court, in the exercise of its discretion, 

certified the case to the Municipal Court for trial. Unquestionably, this 

I 

action was authorized by law. The statute A provides that the District 

i 


* Act of April 1, 1942, 56 Stat. 193, ch. 207, § 5, amended 
June 29, 1953, 67 Stat. 108, ch. 159, §410, and July 26, 1956, P.L. 812, 
84 Cong. ch. 744, 2d Session, D. C. Code, 1951, § 11-756. 


j 
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Court may certify an action filed therein to the Municipal Court for 
trial if "it shall appear to the satisfaction of the court * * * that the 
action will not justify a judgment in excess of $3,000." It is a well 
established rule that, generally, mandamus will not lie to review an 
alleged abuse of discretion. But whatever view may be taken re¬ 
specting appallant’s remedy, if any, it is clear that no abuse of dis- 
creation is shown by this record. 

CONCLUSION 

Upon the foregoing, it is respectfully submitted that the order 
appealed from is not a final order which this Court has jurisdiction to 
review on appeal. The appeal should, accordingly, be dismissed. 
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APPELLANT’S STATEMENT 
OF QUESTION PRESENTED 


The question is whether, in the pretrial proceeding 
the Court erred in certifying this case to the Municipal Court 
for the District of Columbia for trial. 


UNITED STaTES 
FOR TiiE DISTRICT 


COURT OF APPEALS 
OF COLUMBIA CIRCUIT 


JESSYE M. BaRMARD ) 

) 

Appellant, ) 

) 

v. ) 

) 

JCLN E. SCKNExDER and ) 

ELIZa3ETK L. SCLlNEIDER ) 

and ) 

DISTRICT OF CLLUM3Ia ) 

a Municipal Corporation ) 

) 

Appellees ) 


No. 13,315 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


XJRISDICTICNaL STATEMENT 

Jurisdiction of this Court is invoked under the Act of 
June 25, 1048, as amended, 65 Stat. 726, 28 U.S.C. 1291, 1052 
Edition, to review the action of the United States District 
Court for the District of Columbia in this proceeding. The 
complaint filed in the United States District Court for the 
District of Columbia (Appellants App. F. t invoked the 
Court*s Jurisdiction pursuant to the District of Columbia Code, 
Title 11-301 et seq, (1&51 Edition). At the time of the pretrial 
proceeding the Court below, sua sponte, certified this case to 
the Municipal Court for trial. a motion to reconsider certifi¬ 
cation to the Municipal Court was filed and denied after hearing, 
whereupon the plaintiff filed this appeal. 


STATEMENT OF THE CASE 

The appellant filed a complaint in the United States 
District Court for the District of Columbia (Appellant App.p.I) 
on May 25, 1956, seeking recovery for personal injuries sus¬ 
tained in a fall into a manhole. Answers were filed by the 
Appellees John E. and Elizabeth L. Schneider and the District 
of Columbia and upon motion of Appellant the case was advanced 
for trial because of Appellant T s destitute financial circum¬ 
stances. (Appellants App.p. 4 & 5 ). Pretrial statements 
were filed by Appellant and the Appellees (Appellants App.pages 
5,7 & 8 ) and at the pretrial hearing held on October 4, 1956, 
the Court below, sua sponte, certified the case to the 
Municipal Court for the District of Columbia for trial. On 
October 10, 1956 Appellant filed a Motion to Reconsider Certi¬ 
fication to the Municipal Court ( Appellants App.p.10). This 
motion was denied after hearing on October 12, 1956 (Appellants 
App.p. 27 & 28). Appellant filed her notice of appeal to 
this Court on October 17, 1956 (Appellants App.p.29). 

STATUTES INVOLVED 

Title 11, Section 756 of the District of Columbia Code 
(1951 Edition) ad amended June 29, 1953, 67 Stat. 108, Ch.159, 
Section 410 provides: 

"TRANSFER OF ACTIONS FROM DISTRICT COURT CF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA - aMCUNT OF JUDGMENT 
- rONER TC PRESCRIBE RULES AND PROCEDURE - ATTENDANCE 
GF WITNESSES . 

(a) If, in any action, other than an action for equitable 
relief, pending on the effective date of this sub-chapter 
or thereafter commenced in the District Court 



of the United States for the District of Columbia, it shall 
appear to the satisfaction of the court at any pretrial 
hearing thereof that the action will not justify a.judgment 
in excess of $1,000, the court may certify such action to 
the Municipal.Court for the .District of Columbia for trial. 

The pleadings in such action, together with a copy of the 
docket entries and of any orders theretofore entered therein, 
shall be sent to the clerk of the said Municipal Court toge¬ 
ther with the deposit for costs, and the case shall be called 
for trial in that court promptly thereafter; and shall there¬ 
after be treated as though it had been filed originally in 
the said Municipal Court, except that the jurisdiction of 
that court shall extend to the amount claimed in such action, 
even though it exceed the sum of $3,000. 

Title 11, Section 756 of the District of Columbia Code (1951 

Edition) was amended further by an act approved July 26, 1956 

Public Law 812, Chapter 744 as follows: 

"Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled. 

That: 


The first sentence of section 5 (a) of the Act entitled 
"An Act to consolidate the police court of the District of 
Columbia and the Municipal Court of the District of Columbia, 
to be known as , The Municipal Court for the District of 
Columbia, to create r The Municipal Court of Appeals for the 
District of Columbia 1 , and for other purposes”, approved 
April 1, 1942 (D.C. Code, sec.11-756), is amended to read as 
follows: "If, in any action, other than an action for equit¬ 

able relief, pending on the effective date of this Act or 
thereafter commenced in the United States District Court for 
the District of Columbia, it shall appear to the satisfaction 
of the court at any time prior to trial thereof that the 
action will not justify a judgment in excess of $3,000, the 
court may certify such action to the Municipal Court for the 
District of Columbia for trial."*** 


STATEMENT CF POINTS 

The United States District Court for the District of Columbia 
erred in certifying this case to the Municipal Court for the 
District of Columbia for trial. 
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summary of argument 


I 

The pretrial Judge exceeded his discretion in 
concluding that the Appellants injuries would not justify 
a judgment in excess of ^3,000.00 and consequently 
certifying the case to the Municipal Court for trial, 
in view of the fact that appellant was required to make 
27 visits to the physician and that the injuries would 
be permanent or partially permanent and that the actual 
financial losses exclusive of future financial losses 
or an amount for past or future pain and suffering 
amounted to £.2,020.05 at the time of pretrial. 

II 

The Appellant will be denied her constitutional 
right to present her case in the Court of her choice 
having jurisdiction if certification of this case to 
the Municipal Court is affirmed. 



ARGUMENT 


I 

THE PRETRIAL JUDGE EXCEEDED HIS DISCRETION IN CON¬ 
CLUDING THE APPELLANTS INJURIES WOULD NOT JUSTIFY A JUDGMENT 
IN EXCESS OF $3,000.00 AND CONSEQUENTLY CERTIFYING THE CASE TO 
THE MUNICIPAL CCURT FOR TRIAL, IN VIEW OF THE FaCT THAT APPELLANT 
WAS REQUIRED TO MAKE 27 VISITS TO THE PHYSICIAN AND THAT THE 
INJURIES WOULD BE PERMANENT OR FaRTIALLY PERMANENT AND TIIaT THE 
ACTUAL FINANCIAL LOSSES EXCLUSIVE OF FUTURE FINANCIAL LOSSES OR 
AN AMOUNT FOR P^ST OR FUTURE P^IN AND SUFFERING AMOUNTED TO 
$2,020.05 AT THE TIME CF PRETRIAL. 

On May 25, 1956 Appellant filed a complaint in the lower 
Court seeking to recover for injuries sustained on January 12, 
1956. At that time appellant stepped on a water meter manhole 
cover and the lid flipped up causing her to fall into the manhole. 
Dr. Robert C. Rush, M.D. reported on January 21, 1956 (Appellants 
app.p. 15 ) that there were deep bruises in the left shoulder 

above the scapula, throughout the left upper arm and from just 
above the left knee down to the mid-portion of the lower leg. 

There were brush burns on the right forearm. The prognosis was 
that appellant would continue to have difficulty for some time, 
due to the extent of the injury and the multiplicity of the areas 
involved. Appellant has been treated continuously be Dr. Herbert 
S. Gates, M.D. since January 23, 1953. Appellant testified at 
a deposition on July 25, 1956, that she had made 27 visits to 

Dr. Gates office as of that date (Appellants App.p. II~ _). 

Dr. Gates reported on May 14, 1956 (Appellants app.p. 14 ) 

that on his initial examination of January 23, 1956 he found 
multiple bruises of the .’’eft shoulder, left arm and lower half 
of the left leg. ^braisons were found on the left shin and 
right wrist. He observed some limitation of motion of the 
cervical spine. Dr. Gates concluded this report by 
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saying that it was impossible at that time to say whether 
appellants injuries would be permanent. After treating 
appellant from January 23, 1956 until October 8^ 1956, about 
10 months^Dr. Gates reported (appellants App P. 19 ) residual 

symptoms related to the injury of the neck, shoulder and arm. 

He stated that arthritic changes were observed and that if 
they were present at all before the accident they were 
aggravated as a result of the accident. He states that the 
bursitis which was present in the left shoulder could have 
resulted from the accident. After recommending further treat¬ 
ment for the bursitis and to the neck to relieve nerve pressure 
he concluded by saying: 

,: lt is entirely probable that Mrs. Darnard will con¬ 
tinue to have difficulty for some time, particularly 
with her left shoulder, arm and neck. It is inpossi 
tie at this time to say when, if ever, this condition 
will clear.” 

The lower Court in conducting pretrial on October 4, 1936 
gave only cursory consideration to the nature and extent of 
appellants injuries and damages, apparently placing undue 
emphasis on the existence of a fracture. The Court conducted 
pretrial as follows: 

’’You, gentlemen, are due an explanation. We are 
going to handle these matters quite informally. 

This is essentially a pretrial court, How, we have 
recently had the jurisdiction enlarged of certifying 
some cases to the Municipal Court and, as I look ac 
these ten, I see three that I think are going over 
there this morning. 

How, those of you who have followed our instruc¬ 
tions and have come in here with your statements of 
cases, we are going to take you out of turn, give you 
a premium, you are going to be first. I am going to 
call the assignment myself to see how fast we can 
dispose of these. 
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THE COURT: Barnard v. Schneider, 

MR. CGGEN: Ready 

THE COURT: would the plaintiff come forward in that 
case, please. 1 don T t see any averment in your 
complaint at all of monetary damages or special dam¬ 
ages, How much do you claim by way of special 
damages? 

HR. OGDEN: j/e have it in the pretrial. Your Honor, 
approximately ^2,000. 

THE COURT: £2,000. uhat was the injury? 

HR. OGDEN: The injuries. Your Honor, were to the left 
arm, the shoulder, neck, left leg and right knee, 
occasioned by falling into a manhole. 

THE COURT: Is there any fracture? 

MR, OGDEN: There were no broken bones. Your Honor. 

THE COURT: My disposition is to send this to 
Municipal Court. What is your feeling on it? 

MR. OGDEN: Our feeling is this, I talked with Dr. 
Gates the plaintiff’s doctor, yesterday and he indic¬ 
ated she is unable to return to work because of the 
left shoulder, she can’t carry the cases she normally 
carries in her employment. I have seen defendant’s 
report of the examination, which indicates she has 
residual injuries ten months after the accident. 

She is sixty-four and, because of the injury, has 
been unable to work. 

THE COURT: It is quite astounding to have this degree 
of injury claimed when it doesn’t show itself in the 
evidence. 

HR. OGDEN: She stepped on and fell into a manhole, 
and she is sixty-four years old. 

TbE COURT: I will still exercise my judgment, I 
think it is a case that should be heard in the 
Municipal Ccurt. We have got to move this calendar, 
(./hereupon, the foregoing proceedings were concluded.) 

Two things are significant in the hearing on the motion to 

reconsider certification to the Municipal Court. The first is 

that the lower Court indicated it was very much impressed with 

the report of Dr. J.a. Talbot, M.D. (Appellants App. P. £3&27 ) 

who saw Appellant only once at the request of Appellee Schneider. 

In this connection the court again indicated that the existence 

or non-©xistence of a fracture might be controlling when the 

Court said: 

"There are no breaks; I am very much impressed by 
Dr. Talbot’s testimony that the injury is more painful 
than permanent.” (Appellants App. P. 23 ) 




Apparantly the lower Court overlooked the aforementioned reports 
of the attending physician, Dr. Herbert S. Gates and the fact 
that Appellants injuries prevented her from working for 10 
months and that they would prevent her from engaging in her usual 
occupation for an indefinite period in the future and that the 
injuries coupled with her age made it impossible for her to find 
other employment. 

The second significant thing about the hearing on the motion 

was the lower Court*s consideration of the question of notice 

and liability of the district of Columbia. (Appellants 

App.P_26_) this was the first item considered by the lower 

Court in passing on the motion when the lower Court said: 

"First and foremost, one of the most difficult things 
which is present in the case is the question of the 
plaintiff being able to show notice to the District of 
Columbia of a defective condition in this manhole, on 
which recovery is hoped to be obtained. It is not a 
straight case of res ipsa loquitur as one might have 
in a private situation, since there must be negligence 
and there must be notice. 

I know, in the Court T s own practice, the Court 
as a lawyer was always up against the problem of 
showing notice. Perhaps this case has it, but the 
case starts out with a handicap in that particular.***" 

Consideration of notice and liability of the District of 

Columbia was not a point for consideration on the motion and was 

totally unnecessary in determining the statutory question of 

whether the case would justify a judgment in excess of £3,000. 

In cases involving jurisdictional questions somewhat similar 
to the question here presented, the law has been that the sum 
claimed by the plaintiff controls if the claim is apparently 
made in good faith. See the case of St. Paul Mercury Indemnity 
Co . v. iiea Lot Co . 303 U.S. 586, 590 wherein the Court said: 
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"The rule governing dismissal for want of jurisdiction 
in cases brought in the federal court is that, unless 
the law gives a different rule, the sum claimed by the 
plaintiff controls if the claim is apparently made in 
good faith. It must appear to a legal certainty that 
the claim is really for less than the jurisdictional 
amount to justify dismissal. The inability of plain¬ 
tiff to recover an amount adequate to give the court 
jurisdiction does not show his bad faith or oust the 
jurisdiction ***" 

«***There is a strong presumption that the plaintiff 
has not claimed a large amount in order to confer 
jurisdiction on a federal court or that the parties 
have colluded to that end." 

See also ' Allman v. James healing Company . 142 F. Supp. 673 

(June 29, 1956) where the Court said: 

"Plaintiffs have a right to press their most optimistic 
theory of recovery." 

See also the case of ‘i J, Spencer Burks v. Texas Co . 211 F.2nd 

443 47 aLH 2nd in which the court said: 

"This is also an action for unliquidated damages, 
where the amount in controversy is ordinarily the sum 
claimed by the plaintiff in good faith; it is not the 
amount that he ultimately recovers." 

appellants pretrial statement filed at the pretrial hearing 

on October 4, 1956 showed a total of ^2,020.05 in special damages. 

At that time Appellant had not fully recovered from her injuries, 

indeed Appellees 1 own physician. Dr. J.A. Talbot in his report 

dated October 2, 1S5G (Appellants App.P. IS ) said: 

"*** the only residual disability that I can detect 
on physical examination, and from the X-ray findings, 
is the subdeltoid bursitis with some calcification. 

This condition should clear with appropriate treatment." 
(underscoring supplied) 

tfith a history of 10 months inability to carry out her daily 
functions, and recommendations for further treatment by her exam¬ 
ining physician as well as Appellee Schneider^ physician, 
financial losses amounting to ^2,020.05 as of the date of pretrial 
and mounting each day and evidence of past pain and suffering. 
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present pain and suffering and the prospect of some future 
pain and suffering from the residual injuries the lower court 
abused its discretion in concluding that this action could not 
justify a judgment in excess of $3,000. 

II 

THE APPELLANT WILL BE DENIED EER CONSTITUTIONAL RIGHT TO 
PRESENT HER CASE IN THE COURT OF EER CHOICE HAVING JURISDICTION 
IF CERTIFICATION OF THIS CaSE TO THE MUNICIPAL COURT IS AFFIRMED 

The lower Court stated at pretrial that: 

"*** Certification dees not affect the ad damnum 
clause. Our experience has been that they do give 
large verdicts over there; (Municipal Court) if I 
am not mistaken, one of them was for $50,000. 

Appellants App.p. 27 & 28). 

Despite the size of verdicts rendered in the Municipal 
Court the amount to which Appellant would be entitled is a 
question for the jury to determine and appellant was exercis¬ 
ing her constitutional right to seek redress of her rights in 
the court of her choice having jurisdiction. Indeed had this 
action been filed in the Municipal Court counsel would be re¬ 
miss in the performance of his duty and perhaps subject to 
liability or censure by the court. The lower Court was ap¬ 
parently anxious to clear this case from its docket and com¬ 
mented at pretrial: 

"We have got to move this calendar." (Appellants 
App.p 22 ). 

The fact that Appellant might obtain a verdict in an 
amount equal to the one the lower Court had reference to, in 
the amount of $50,000 would not justify certification to the 
Municipal Court. If the lower Court had any reason to 
believe that Appellants action would justify a verdict in 
excess of $3,000 then it erred in certifying the case to the 
Municipal Court. Neither the question of liability nor the 
docket in the lower Court would justify a denial to this 
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appellant of her right to have her case heard in the United 
States District Court. The fact issues are strictly for 
jury determination. The special damages, coupled with 
the injuries, possibly permanent, are for the jury and not 
the Court to pass upon. The Court clearly abused its 
discretion in this instance. 


CONCLUSION 

The actions of the lower Court in certifying this case 
to the Municipal Court for trial should be reversed and 
this case should be returned to the trial calendar of the 
United States District Court for the District of Columbia 
for an early hearing. 


Respectfully submitted. 


aULETTE, DAVIS, OGDEN, 
LEONARD & CERVERa 



Attorneys for Petitioner 
Associations Building 
1145 Nineteenth Street, N.W. 
Washington 6, D.C. 

STerling 3-4477 
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APPELLANTS (JOINT) APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 

IN ThE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JESSYE M. BARNARD 

1637 uf. Virginia Avenue, N.W. 

Washington, D.C. 

Plaintiff 

vs. 

JOHN E. SCHNEIDER 
and 

ELIZABETH L. SCHNEIDER 
5001 39th Street, N.W. 
Washington, D.C. 

and 

DISTRICT CF COLUMBIA 
a Municipal Corporation 
14th and E. Streets, N../. 
Washington, D.C. 


) 

) 

) 

) 

) 

) 

) 

) 

) CIVIL ACTION No.2227-56 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


CCMPLaINT 

(Personal Injuries to Pedestrian By Reason of Defective 

Manhole Cover) 

Cones now the plaintiff, through her attorneys of record, 
and states to the Honorable Court as follows: 

1. That this Court has jurisdiction of this cause since 
the amount in controversy is in excess of Three Thousand 
Dollars, (^3,000.00), exclusive of interest and costs. 

2. Plaintiff, Jessye M. Barnard, is an adult citizen of 
the United States, and a resident of the District of Columbia. 

3. Defendants, John E. Schneider and Elizabeth L. Schneider, 
are adult citizens of the United States and residents of the 
District of Columbia engaged in the business of owning and main¬ 
taining an apartment house in the District of Columbia. 
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4. Defendant, the District of Columbia, is a municipal 
corporation charged with the duty of maintaining the public 
sidewalks and public spaces in the said District of Columbia in 
a reasonably safe condition, 

5. Cn January 12, 1956, and prior thereto, the 
defendants John E. Schneider and Elizabeth L. Schneider were the 
owners of an apartment house known as premises, to wit, 2819 
Fourth Street, Northeast, in the City of Washington, District 

of Columbia, and in connection with the ownership and operation 
of said apartment house aid maintain a water meter manhole and 
the cover over said manhole on the public space in front of and 
adjacent to said premises. Said manhole cover was situated in 
the area between the sidewalk and curb located on the East side 
of Fourth Street, Northeast .Washington, D.C., adjacent to and 
in front of the premises, 2319 Fourth Street, Northeast, 
Washington, D.C. 

6, The defendants, John E. Schneider and Elizabeth L. 
Schneider, negligently constructed or caused to be constructed, 
maintained or caused to be maintained said cover over the man¬ 
hole, in that it was defective and dangerous and did not sec¬ 
urely fit ever and properly cover the said manhole; the 
defendant. District of Columbia, negligently allowed, maintained 
and permitted the said defective cover and dangerous condition 
hereinbefore described, 

7, That on January 12, 1956, at about 6:00 A.M., in 
front of the premises, to wit, 2S19 Fourth Street, Northeast, 
Washington D.C., plaintiff, Jessye M. Barnard, while in the 
lawful use of the sidewalk and the public space adjacent thereto 
stepped on the manhole cover, which manhole cover tilted and was 
displaced, striking and injuring said plaintiff and causing her 
to fall into the manhole, thereby further severely and perman¬ 
ently injuring her.. 
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8. That the defendants, John E. Schneider, Elizabeth L. 


Schneider, and the District of Columbia, had permitted and 

S’ 

s' 

allowed the hereinbefore described dangerous condition to exist 
/ for a long period of time prior to the aforesaid 12th day of 
January, 1956, and that the said defendants had notice of the 
same or by the exercise of due care and reasonable inspection 
could and should have had notice of the said condition. 

9. As a result plaintiff, Jessye M. Barnard, has been 
subjected to great physical and mental pain and suffering, and 
will continue to suffer great physical and mental pain and 
suffering, and the said plaintiff has been unable to engage in 
her usual occupations and earn a livelihood since the sustaining 
of said injuries, and will, in the future, continue to be 
incapacitated and unable to earn a livelihood, and the said 
plaintiff has incurred and will continue to incur, in the 
future, great medical expenses, all to her damage in the amount 
of Fifty Thousand Dollars, ($50,000.00). 

WHEREFORE, plaintiff demands judgment against the said 
defendants in the sun of Fifty Thousand Dollars, ($50,000.00). 
plus interest and costs. 

aULETTS, DAVIS, OGDEN, 

LStiiARD & CERVERA 


By__ 

Patrick J. Cgden Jr., 


D. Robert Cervera 
Attorneys for Plaintiff 
Associations Building 
1145 Nineteenth Street, N.U. 
Washington 6, D.C. 

Sterling 3-4477 

JURY DEMAND 

The plaintiff demands a jury in this case. 


Patrick J. Cgden, Jr 
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UNITED STATES DISTRICT COURT FCR THE DISTRICT CF COLUMBIA 

jesste n. Barnard ) 

) 

Plaintiff ) 

) 

v, ) Civil Action No.2227-56 

) 

JCHN E. SCHNEIDER ) 

ELIZABETH L. SCHNEIDER ) 

) 

and ) 

) 

DISTRICT CF COLUMBIA ) 

a municipal corporation ) 

Defendants ) 


' MOTION TO ADVANCE FOR TRIAL 
Comes now the plaintiff and through her attorneys of 
record moves this Honorable Court to advance for trial the 
captioned matter, and as reasons therefor incorporates the 
affidavit of this plaintiff, attached to and made a part of 
this motion 

AULETTE, DAVIS, CGDEN, 

LEONARD, and CERVEftA 


By:_ 

Patrick J. Cgden Mr. 


J. Robert Cervera 
Attorneys for Plaintiff 
Associations Building 
1145, Nineteenth Street, N.7. 
Washington 6, D.C. 

STerling 3-4477 

CERTIFICATE GF MAILING 


This is to certify that a copy of the foregoing motion 
and affidavit has been served by mailing a copy thereof, postage 
prepaid, to Galiher & Stewart, 820 Woodward Building, v/ashington 
5, D.C., attorneys for defendants, John E. and Elizabeth L. 
Schneider, and Vernon E. West, Corporation Counsel, 14th and E. 
Streets, N.W. Washington, D.C., attorney for defendant. The 
District of Columbia on the _day of _, 1956. 


Patrick J. Cgden, Jr., 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


JESSYE h \ BARNARD ) 

) 

Plaintiff ) 

) 

vs. ) CIVIL ACTION No.2227-56 

JOHN E. SCHNEIDER 1 

ELIZABETH L. SCHNEIDER ) 

) 

and ) 

) 

THE DISTRICT OF COLUMBIA ) 

) 

Defendants ) 


ORDER GRANTING MOTION TO ADVANCE FOR TRIAL 

Upon consideration of the motion to advance the case 
for trial filed herein, it is by the Court this 13th day of July 
1956, 


ORDERED, That the plaintiff T s motion to advance the 

case for trial is hereby granted. 

/s/ Joseph C. McGarraghv 
Judge 


CERTIFICATE CF SERVICE 

This is to certify that a copy of the foregoing Order 
Granting Motion to Advance for Trial has been served by mailing 
a copy thereof, postage prepaid, to Galiher & Steifart, 820 Wood- 
Ward Building, Washington 5, D.C. attorneys for defendants John 
E. and Elizabeth L. Schneider, and Vernon E. West, Corporation 
Counsel, 14th and E Streets, N.W., Washington, D.C., attorney 
for defendant. The District of Columbia, on the 13th day of 
July, 1956. 


/s/ Patrick J. Cgden Jr.. 
Patrick J. Cgden Jr., 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

JESSYE M. BARNARD ) 

) 

Plaintiff ) 

) 

vs. ) Civil Action No. 227-56 

) 

JOHN E. SCHNEIDER ) 

ELIZABETH L. SCHNEIDER ) 

and ) 

THE DISTRICT OF COLUMBIA ) 

) 

Defendants ) 


PLAINTIFF y S PRE-TRIAL STATEMENT 
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Plaintiff, Jessye M. Barnard, was on January 12, 1956, a 
tenant in Apartment 1, 2819 Fourth Street, N.E., Washington, D.C. 
and about 6:00 a.m. on the morning of January 12, 1S56, appro¬ 
ached her parked automobile to remove some articles. As she 
did so, she walked on the sidewalk and the public space between 
the curb and sidewalk at appoint about where her car was parked. 
As she did so she stepped on the manhole cover in the public 
space, which tilted and was displaced causing her to fall into 
the manhole and causing severe personal injuries. The manhole 
in which plaintiff fell houses the water meter serving premises 
2819 Fourth Street, N.E., which premises are owned by defendants 
John A. Schneider and Elizabeth L, Schneider, 

STIPULATIONS 

1. Notice to the District of Columbia by attorneys for 
plaintiff of the time and place of injury 

2. Photographs of the manhole and parts thereto which fell. 

3. District of Columbia plumbing and water regulations 
applicable to the issues herein without formal proof. 

4. Receipted bills for doctors, medicines, etc., without 
formal proof, as follows: 

Medicals: Doctor’s Bills 


Dr, L.J. Schildhaus $ 10.00 
Dr. Robert Rush 50.00 
Dr. Herbert Gates 181.00 
Dr. Russell B. Diley 40.00 

Medicines & Drugs 10.85 
Teeth 115.00 
Eyeglasses 26.00 
Other: Nursing care 260.00 

Property Damage: 

Watch 10.00 
Clothing: Coat 100.00 
Shoe heel and stocking 5.00 

Transportation: 

To and from Dr. Rush 2.00 
To and from Dr. Gates $1.40 rd. trip (27) 37.80 
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Loss of Earnings: 

Jan, 12, 1956 through Oct. 5, 1956 $ 1,140,00 

38 weeks at $20.00 per week 

Domestic help: 

Mrs. Hory 1 day/wk - 6 weeks 

at $5.00 plus $ ,40/day _ 32.40 

$ 2,020.05 

5. X-Rays taken by Dr. Russel 8. Diley 

6. Evidence of sales achievements 

7. Dates on which water meter was read during past year. 

CLAIM OF PERMANENT INJURY 

Plaintiff believes the injuries sustained are permanent. 

aULETTE, DAVIS, OGDEN, 
LEONARD & CERVERa 


B y: /s/ Patrick J. Ogden. Jr . 
Patrick J. Ogden, Jr. 


/s/ James A. Davis _ 

James a. Davis 
Attorneys for Plaintiff 
Associations Building 
1145, Nineteenth Street. N.V. 
Washington 6, D.C. 

Sterling 3-4477 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF CCLUM3IA 

Civil Division 


JESSYE M. BaRNaRD ) 

) 

Plaintiff ) 

vs. ) Civil Action No.2227-56 

) 

JOHN E. SCHNEIDER ET AL ) 

) 

Defendants ) 


PRETRIaL STATEMENT OF DEFENDANTS. SCHNEIDER 
The defendants, Schneider, admit the ownership of the 
property; but deny any maintenance or control over the water 
meter or water meter manhole and deny that they negligently 
constructed or caused to be constructed the said man-hole. 

These defendants know nothing about the happening of the inci¬ 
dent complained of and, therefore, deny all allegations alleged. 


this defendant 


Requests : Defendants would like to have the right to a medical 
examination prior to trial. Such examination has 
been .requested and agreed to by plaintiff*s counsel. 

GALIHEA & STEWART 


By_ 

william H. Clarke 
Attys. for defts., Schneider 
820 Woodward Building 
i/ashington 5, D.C. 


UNITED STATES DISTRICT COURT FCR THE DISTRICT CF COLUMBIA 
JESSYE M. BAA2IARD ) 


Plaintiff ) 

) 

v. ) 

) 

JOHN E. SCEREIDER, et al ) 

) 

Defendants ) 


Civil Action 80 . 2227-56 


PRETRIAL STATE>:E:iT CF DEFEXBa?JT 
DISTRICT GF COLUMBIA 

The complaint fails to state a claim against this defendant 

upon which relief can be granted. 

This defendant denies all negligence attributed to it and 

says that if plaintiff was damaged as alleged therein such damage 

was due to her own negligence or contributory negligence or to 

the negligence or contributory negligence of the defendants John 

E. Schneider and Elizabeth L. Schneider. 

The defendant District of Columbia requests leave of Court 

to take depositions provided that by so doing the trial of this 

case will not be delayed. The defendant requests plaintiff f s 

counsel be ordered to furnish counsel for defendant with up-to- 

date reports by plaintiff*s attending physicians of her injuries 

and condition and such a report by any other physician who exam- 

% 

ined or examines her prior to trial and who will be called as 
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witness, together with a listing of out-of-pocket expenses; and 
that plaintiff furnish defendant with the names and addresses 
of any known eyewitnesses to the alleged fall and of all persons 
whom plaintiff will call as witnesses. 

This defendant requests that paragraphs 1 to 8, inclusive, 
of Water Department Regulations applicable to water meters 
contained on pages 13 and 14 of Regulations Governing the 
Installation of Plumbing and Gas Fitting in the District of 
Columbia (1953 Revision) be stipulated as being in force and 
effect during the time referred to in paragraphs 5,6,7, and 8, 
of the complaint filed herein, and that same nay be considered 
in evidence without formal proof. 

This defendant requests that prior to trial and at the 
option of defendant, either before or after receipt by defendant 
of all reports of plaintiff T s physicians, or both, plaintiff 
submit to a medical examination by a doctor or doctors of def¬ 
endants choice, in the event defendant deems such examination 
necessary. 


/s/ Vernon 5. West _ 

VERSION E. WEST 
Corporation Counsel, D.C. 

/ s/ George C. Upderrraff 

GEORGE C. UFDEGRAFF 

Assistant Corporation Counsel, D.C. 

/s/ George i), C f Brien 
GEORGE D. C'BRI£N 

Assistant Corporation Counsel, D.C. 

Attorneys for defendant 
District of Columbia 
District Building 
Washington 4, D.C. 

CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing Pretrial 
Statement of Defendant District of Columbia were mailed, postage 
pre-paid, to Patrick J. Cgden, Jr., and D. Robert Cervera, 
attorneys for plaintiff. Associations Building, 1145 19th St. N. 
Washington 6, D.C.; and Galiher & Stewart, attorneys for defend¬ 
ants John E. and Elizabeth L. Schneider, 820 Woodward 3uilding 
Washington 5, D.C., this 3rd day of October, 1955. 

/s/ George D. 0 T Brien 
Assistant Corporation Counsel, 
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UNITED STATES DISTRICT 
JESSYE K. BARNARD 

Plaintiff 

vs. 

JOHN E. SCHNEIDER 
ELIZABETH L. SCHNEIDER 
and 

DISTRICT OF COLUMBIA 
Defendants 


CCURT FCR THE DISTRICT CF COLUMBIA 

) 

) 

) 

) 

) Civil Action No. 2227-56 

) 

) 

) 

) 

) 

) 

) 


ORDER CERTIFYING CAUSE TC THE MUNICIPAL CCURT 


It appearing to the satisfaction of the Court at the Pre¬ 
trial hearing hereof that this action will not justify a judg¬ 
ment in excess of one thousand dollars ($1,000.00) it is by the 
Court this 4th day cf October 1956, 

ORDERED, that said action be and the same hereby is cert¬ 
ified to the Municipal Court for the District cf Columbia for 
trial. 

/s/ James C. Kirkland 
Judge. 


UNITED STATES DISTRICT CCURT FCR THE DISTRICT CF CCLUN3IA 

JESSYE U. BARNARD ) 

) 

Plaintiff ) 

) 

vs. ) CIVIL ACTION NC.2227-56 

) 

JOHN E. SCHNEIDER, ET AL ) 

Defendants ) 


riOTICM TC. RECONSIDER CERTIFICATION TC THE MUNICIPAL CCURT 


Comes now the plaintiff by her attorneys of record and 
moves this court to reconsider certification of this action to 


the Municipal Court and as reasons therefor states as follows: 
1. That the complaint filed herein prays for judgement in 


an amount in excess of *3,000.00 plus interests and costs. 


2. That the damages herein are unliquidated and according 
to law should be determined by a jury as demanded in the compl¬ 
aint filed herein; and that the special damages, including claic 
for loss of time and medical expenses, as presented to the court 
at pre-trial herein, are in excess of #2,000.00. 

3. That the medical reports of the plaintiff 1 s doctors, 
exhibits a.B.C. and i) attached hereto, and the medical report of 
the defendants Doctor, exhibit E attached hereto were available 
at pre-trial and a summary presented to the court and show that 
the plaintiff is presently suffering severe pain as a result of 
the injuries sustained, and that she will continue so to suffer 
for an indefinite period. That these reports, together with 
Exhibit F, plaintiffs Doctors report, show that plaintiff will 
be required to take additional extensive treatment and that it 
is impossible at this time to determine when, if ever, the con¬ 
dition in her left shoulder, arm and neck will clear. The 
plaintiff has already made in excess of 27 visits (see deposition 
page 31) to the Doctor for treatment. 

4. That the affidavit of the plaintiff prepared some ten 
months after the accident, states that she is still unable to 
carry on her employment and that she has been unable to find 
employment which would require less physical effort because of 
her advanced age; that the record herein shows that the 
plaintiff T s case was advanced for trial because of her destitute 
financial condition which becomes more acute each day. 

5. That the plaintiff has cooperated in furnishing copies 
of all medical reports and out of pocket expenses to the defend¬ 
ants herein and has appeared for deposition as requested. 

6. Certification of this case to Municipal Court will deny 
plaintiff her constitutional right to present her case in the 
court of her choice having proper jurisdiction. 

11 
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7. That permanent and/or partial permanent injuries are 
lawfully inferred from the foregoing and certification to the 
Municipal Court exceeds that statutory discretion of the pre¬ 
trial judge. 

Wherefore these premises considered plaintiff prays this 
Court to vacate its prior order of Certification to the 
Municipal Court and return this case to the pre-trial docket. 

/s/ James a. Davis 

/s/ Patrick J. Ogdon Jr. 
Attorneys for Plaintiff 
Associations Building 
1145 Nineteenth St. N.W. 
Washington 6, D.C. 


TEE UNITED STATES DISTRICT COURT FOR TEE DISTRICT CF CCLUM3IA 

JESSYE M. BARNARD ) 

) 

Plaintiff ) 

) 

vs. ) CIVIL ACTION No 2227-56 

) 

JOHN E. SCHNEIDER, ET AL ) 

Defendants ) 


POINTS AND AUTHORITIES 


1. See the complaint filed herein and the case of 3t. Paul 
Mercury Indemnity Co. v. Red Cab Co. 303 U.S. 586, 590 wherein 
the Court said: 

"The rule governing dismissal for want of jurisdiction 
in cases brought in the federal court is that, unless 
the law gives a different rule, the sum claimed by the 
plaintiff controls if the claim is apparently made in 
good faith. It must appear to a legal certainty that 
the claim is really for less than the jurisdictional 
amount to justify dismissal. The inability of plain¬ 
tiff to recover an amount adequate to give the court 
jurisdiction does not show his bad faith or oust the 
jurisdiction 

"***There is a strong presumption that the plaintiff 
has not claimed a large amount in order to confer juris 
diction on a federal court or that the parties have 
colluded to that end." 
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See also Allman v James Healing Company . 142 F. Supp. 673 (June 

29, 195G) where the Court said: 

"Plaintiffs have a right to press their most 
optimistic theory of recovery.” 

See also the case of J. Spencer Burks v. Texas Co . 211 F 2nd 

443, 47 aLA 2d 64G in which the court said: 

"This is also an action for unliquidated damages, 
where the amount in controversy is ordinarily the 
sum claimed by the plaintiff in good faith; it is 
not the amount that he ultimately recovers." 

See also the case of North American Transp. & Trading Co. v. 

Morrison. 178 U.3. 272, 20 Supreme Court Reporter page 869 in 

which the Court said: 

"While it has sometimes been said that it is the 
amount claimed by the plaintiff in his declaration 
that brings his case within the jurisdiction of the 
circuit court, that was in suits for unliquidated a 
damages, in which the amount which the plaintiff 
was entitled to recover was a question for the jury; 
an inspection of the declaration did not disclose and 
could not disclose but that the plaintiff was entitled 
to recover the amount claimed, and hence, even if the 
jury found a verdict in a sum less than the jurisdict¬ 
ional amount the jurisdiction of the court would not 
be defeated. Barry v. Edmunds, 116 1.3. 550, 29 L. 
ed. 729, C Sup. Ct. Rep. 5ol; Scott v. Donald, 165 
U.S. 58, 89, 41 L ed. 632, 17 Sup. Ct. Rep. 265." 

2. No authority. See complaint and pre-trial statement filed 
herein. 

3. No authority. See complaint and pre-trial statement filed 
herein. See also the medical reports attached hereto as Ex. A. 

3. C.D.E. and F. and the deposition of plaintiff herein. 

4. See the affidavit of the plaintiff, dated Oct 8, 195S 
attached hereto and see also the record herein. 

5. No authority. 

6. See public law 812 chapter 744 (District of Columbia Court 
Transfer of Actions) approved July 26, 1956, which provides in 
part 

»***it shall appear to the satisfaction of the court at 
any time pr*ior to trial' thereof that the action will not 
justify a judgment in excess of $3,000, the court may 
certify such action to the municipal court for the 
District of Columbia for trial." 


The plaintiff believes that it is impossible to determine 
that this action will not justify a judgment in excess of $3,000 
The question of the extent of damages is a question which must 
be determined by a jury. 

CERTIFICATE CF SERVICE 


This is to certify that a copy of the foregoing motion 
and Points and Authorities has been served by mailing a copy 
thereof, postage prepaid, to Galiher & Stewart, 820 Woodward 
Building, Washington 5, D.C. attorneys for defendants, John E. 
and Elizabeth L. Schneider, and Vernon E. Jest, Corporation 
Counsel, 14th and E. Sts. J.J. Washington D.C., attorney for 
defendant, the District of Columbia on the day of 
1958. 


/s/ Patrick J. Ogden Jr. 


DR. HERBERT S. GATES, N.D. Exhibit A. 

815 East Capitol Street 
Washington 3, D.C. 


May 14, 1956 

Mr. Fatrick J. Ogden 
1149 - 19th Street, R.W. 

Washington G, D.C. 


In re: Jessye M. Barnard 


Dear Mr. Ogden: 

The above-named patient came under my professional care on 
January 23, 1956, for treatment of certain injuries sustained 
on January 12, 1956. 

She stated that on January 12th, while walking to her auto¬ 
mobile, she stepped on a manhole cover in a grass area between 
the sidewalk and the curb. This cover "flipped up" causing her 
left leg to go down into the hole and the right leg to be 
extended horizontally to the right. The hole was deep enough 
to allow her crotch to rest against the top ring of the metal. 
She was helped from this position and a local physician saw and 
prescribed for her. She was later examined by an orthopedic 
specialist, referred to an x-ray specialist for certain x-rays 
then sent to me for treatment. 

She complained of headache, pain and soreness of the left 
knee and tibial area, the left arm from the elbow to the shouldei 
the right wrist, left thigh and hip, left scapula area and her 
neck. 


Examination revealed multiple bruises of the left shoulder, 
left arm and lower half of left leg. There were abrasions of 
the left shin and right wrist. The muscles of the posterior 
aspect of the neck were tight and pain was complained of when 
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passive motions were done to the neck. There was some limi¬ 
tation of motion of the cervical spine and there were areas of 
soreness to pressure over c3 and C4. Her blood pressure was 
200/96. 

Baking and massage done in my office was prescribed for the 
neck, left shoulder, left knee, left arm and elbow. Elixir of 
Allurate was prescribed to relieve nervousness and nerve tension. 
Anacin was given for pain. Rest and hot baths were to be done 
at home with some massage as she may be capable of applying to 
herself. 

During the period of treatment firs. Barnard has complained 
of obstinate constipation, a condition she claims has never been 
a part of her life. 

When last examined, Mrs. Barnard complained of constipation, 
of a small area of soreness and swelling in the left leg lateral 
to the tibia and four inches above the ankle. She admitted that 
her headaches are relieved, but that her left shoulder aches a 
little in "bad weather". Her blood pressure on this occasion 
was 160/92. 

Because of limited finances, investigation of the suspicious 
abdominal findings in the x-ray pictures has not been continued. 
This should be done by Mrs. Barnard when she feels able to 
complete these studies. 

Whether Mrs. Barnard will have any permanent damage from 
these various injuries, I am unable at this time to positively 
and conclusively give an opinion. 


Respectfully submitted. 


HSG/ims 


/s/ Herbert S. Gates, M.D. 


DR3. GO BEY Altt) RUSH 
1726 Eye Street, iv T .W. 
Washington 6, D.C. 


January 21, 1956 

Mr. Patrick J. Ggden 

Attorney-at-Law 

1145 - ISth Street, a t .W. 

Washington, DC In re: Mrs. Jessie M. Barnard 

Dear Mr. Ogden: 

The above patient was examined on January 18 1956. She 
gives the history that on the 12th of January, 1956 while enter¬ 
ing her Car, she stepped on a man-hole cover, which was in the 
grass between the curbing and sidewalk in the neighborhood of 
her home and that the cover slipped into the hole and she fell 
with her entire left lower extremity into the hole, causing her 
to do a "split". 

She suffered injuries to her entire left side and was seen 
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by a local Doctor, who felt that she should have tetanus anti¬ 
toxin because of the brush burns suffered, but she was sensitive 
to the drug and this was not done. She was given systematic 
relief for pain. During the fall, she also had her teeth knockec 
out and these were badly broken. She complains of headache, 
pain in the neck, pain in the left upper extremity, in the 
lumbar area of the back and in the left lower extremity. There 
are deep bruises in the left shoulder above the scapula, through¬ 
out the left upper arm and from just above the left knee down 
to the mid-portion of the lower leg. There are also brush 
burns which are healing in the right forearm. 

Examination of the extremities seemed to be of normal 
range of motion with the pain being referable to the above 
mentioned bruised areas. Examination of the trunk shewed some 
limitation of the cervical spine with tenderness over the 
spinous process of the third cervical vertebra. Examination 
of the thoracic spine is within normal limits. An examination 
of the lumbar spine reveals some perivertebral muscle spasm 
and tenderness on pressure over the spinous process of the lower 
vertebra. X-rays were made by Dr. Russel Diley of the cervical 
and lumbar spine and the report of these findings will be 
enclosed. 

No doubt, this patient will continue to have some difficulty 
for some time, due tc the extent of the injury and the multi¬ 
plicity of areas which were involved. 

Sincerely yours, 

/s/ Robert C. Rush, II.D. 

RR/mb Robert C. Rush M.D. 

_ Exhibit "B" 


RUSSEL 3. DILEY, M.D. 
1726 Eye Street, N.tf. 

Washington s, d.c. 


1/18/56 reference No: 1852 

BARNARD, Mrs. Jessye M. Dr. Rush 

CERVICAL SPINE : 

The lordosis is completely flat. The disc space between 
C6&C7 is slightly narrowed. Minimal marginal hypertrophic 
change is seen in the upper portion of the cervical spine. 

In the lower portion of the cervical spine the uncinate processes 
are enlarged and show marked arthritic change. The oblique 
views show narrowing of the intervertebral foramina between C6 
& C7 due to marginal osteophyte formations. Two small areas 
of calcification are noted in the soft tissues posterior to the 
spinous processes of C5 & C5. No evidence of fracture. 


R.B. Diley, M.D. 


Exhibit ”C ,T 
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LUMBQ-SACRAL SPINE : 

The lordosis is essentially normal. The disc spaces appea: 
to be normal. The disc space between DIO and Dll is moderately 
narrowed with moderate sized osteophyte formations at the adja¬ 
cent terminal plates. Small osteophytes are also seen at the 
terminal plates of the lumbar spine. The oblique views show 
mild degenerative change of the articulations. No evidence of 
fracture. The coccyx is fused to the sacrum and its tip is 
angulated somewhat to the left. a fairly well circumscribed 
mass about 15 cm. in diameter is seen in the right side of the 
abdomen. The walls of the mass have calcium deposit, especially 
in the superior and medial portions. There is a decreased den¬ 
sity and the mass cannot be seen. The mass depresses the 
hepatic flexure of the colon. The right kidney outline 
cannot be visualized. This mass lies in the region of the 
kidney, but also may be due to a very much enlarged Gall¬ 
bladder. 

An intrvenous pyleogram is recommended. The differential 
diagnosis lies between a large Gall-bladder and a large cyst 
of the right kidney. 

11.B. Diley, M.D. 


RBD/mb 


EXHIBIT "C" 


LEO J. SChILDHAUS, M.D. 
6101 New Hampshire Avenue 
Washington 11, D.C. 


RAndolph 3-7100 

If no answer call REpublic 7-6100 

March 3, 1956 


TO WHOM IT MaY CONCERN: 

This is to certify that in response to a Medical Bureau 
emergency call Mrs. Jessye M. Barnard was given emergency 
First Aid treatment by me on the morning of January 12, 1S56 
after she fell into a manhole in front of her home at 2819 
4th St., N.E.. 

Examinations revealed abrasions of the left knee and left leg 
and pain in the auchal region. The patient was nauseated and 
had vomited. The blood pressure was 190/110 and patient was 
advised to have her blood pressure checked again. Patient was 
given a sedative and a terramycin dressing was applied to the 
leg. Skin test for tetanus antitoxin revealed allergy to 
tetanus. 

I have not seen her since the day of the injury. 


/s/ Leo J. Schildhaus, M.D. 


EXHIBIT "D" 
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J.A. TALBOT, M.D. 
W.J. TCBIN, M.D. 
CARL BERG, M.D. 
MARVIN M. GIBSON, M.D. 


* 


October 2, 1S56 

Galiher & Stewart 
a 11orneys-at-Law 
820 Woodward Building 
Washington 5, D.C. 

Attention: Mr. William H. Clarke 

Re: Mrs. Jessye K. Barnard - Age 64 
vs. Schneider, et al 

Gentlemen: 

Mrs. Barnard is a widow, 64 years old. On January 12, 1S56 
she stepped on a manhole cover which tilted under her weight 
and she went into a trap up to her groin. She was under the 
care of Dr. Gates and treated for injury to the left side, 
including the shoulder, arm, leg and foot. Her back has 
bothered her some since. She also had a fracture of her 
upper plate and suffered from shock. She states that the back 
of her head bothered her for a while, her symptoms being 
primarily headaches. This condition has cleared. She also 
tells me that she thinks her uterus dropped and she is conscious 
of it. She is under no active treatment at the present time. 
She apparently consulted Dr. Robert Rush about ten days after 
her injury and had physiotherapy treatments to various areas of 
her anatomy, especially the left arm and shoulder. 

X-rays were taken in Dr. Rush T s office, and a copy of that 
report is attached. 

Chief complaint: She complains of nervousness and an aching in 
the left shoulder, especially when in bed. Her back bothers 

her occasionally and the back of the neck at times is unconfor- 
table. 

Examination: For a woman 64 years old the patient stands in 
very good posture. The pelvis is level. All spinal motions 
are done well, both when standing and when seated on the exam¬ 
ining table with the legs extended. Straight-leg raising is 
normal, with some complaint in the low back when the left leg is 
brought up to the extreme limits. The reflexes in the lower 
extremities are equal and apparently normal. Motions of the 
left shoulder compare with the right except for abduction, and 
this is slightly limited and she complains of discomfort in 
the shoulder on active motion. The cervical vertebrae motions 
are good, but here, again, she complains of neck discomfort 
on active motion. There is a fading-out brush burn scar over 
the lateral surface of the right knee. The motions of the 
ankle and knee are normal. 

I deemed it necessary to get a check-up x-ray, and a copy of 
that report is also attached. 

Opinion: It should be noted in the x-ray that this patient has 
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rather extensive hypertrophic changes involving the lower 
cervical vertebrae. This condition of course, pre-existed the 
January incident, and in itself is enough to cause discomfort 
from time to time. We see it frequently in women of this age 
group. 

It will be noted also that in the left shoulder there is 
calcified material in the region of the subacromial bursa, which 
indicates that she has moderate bursitis in this shoulder, and 
this may well be attributed to the injury. The lumbosacral 
spine is negative for fracture or other injury, but here, again, 
there is extensive degenerative change incident to age and pre¬ 
existed the January incident. 

Insofar as I can determine, this patient r s injuries were more 
painful than serious. The only residual disability that I 
can detect on physical examination, and from the x-ray findings, 
is the subdeltoid bursitis with some calcification. This con¬ 
dition should clear with appropriate treatment. As a rule we 
give injsections of hydrocortone directly into the bursa and 
also have the patients take about four x-ray therapy treatments 
over the involved area, and in the great majority of instances 
the condition clears. 

I will not go into the gynacological condition - that is, the 
falling of her uterus - because that is not my speciality. I 
think this covers the case and I have no further comments, 
except to add that the prognosis is, I feel, good provided 
the shoulder clears. 


Sincerely yours. 


JATilmp /s/j.A. Talbot, >i.D. 

Ends. 


EXHIBIT "E" 


DR. HERBERT S. GATES, M.D. 
815 East Capitol St. 
Washington 3, D.C. 


October 8, 1956 

Mr. Patrick J. Ogden, Jr. 

1145 Nineteenth Street, N.W. 

Washington G, D.C. 


In re: Jessys M. Barnard 


Dear hr. Ogden: 

Mrs. Jessye M. Barnard came to my office today for re-examination, 
evaluation of injuries and treatment. 

She states that she continues to have recurrent headaches, but 
they are less severe than some weeks ago. She describes a 
pulling, painful sensation in the back of her neck, which 
radiates up the occiput and behind both ears. This she says 
"comes and goes". The left side of her neck, left shoulder, 
and left arm aches more at night than when up and about. 

This she also notices when lying down during the day. Rubbing 
and changing position, such as sitting up or getting out of 
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J.A. TALBOT, M.D. 
W.J. TCBIN, M.D. 
CARL BERG, M.D. 
MARVIN M. GIBSON, M.D. 


October 2, 1S56 

Galiher & Stewart 
Attorneys-at-Law 
820 Woodward Building 
Washington 5, D.C. 

Attention: Mr. William H. Clarke 

Re: Mrs. Jessye K. Barnard - Age 64 
vs. Schneider, et al 


Gentlemen: 

Mrs. Barnard is a widow, 64 years old. On January 12, 1S56 
she stepped on a manhole cover which tilted under her weight 
and she went into a trap up to her groin. She was under the 
care of Dr. Gates and treated for injury to the left side, 
including the shoulder, arm, leg and foot. Her back has 
bothered her some since. She also had a fracture of her 
upper plate and suffered from shock. She states that the back 
of her head bothered her for a while, her symptoms being 
primarily headaches. This condition has cleared. She also 
tells me that she thinks her uterus dropped and she is conscious 
of it. She is under no active treatment at the present time. 
She apparently consulted Dr. Robert Rush about ten days after 
her injury and had physiotherapy treatments to various areas of 
her anatomy, especially the left arm and shoulder. 

X-rays were taken in Dr. Rush T s office, and a copy of that 
report is attached. 

Chief complaint: She complains of nervousness and an aching in 
the left shoulder, especially when in bed. Her back bothers 
her occasionally and the back of the neck at times is unconfor- 
table. 

Examination: For a woman 64 years old the patient stands in 
very good posture. The pelvis is level. All spinal motions 
are done well, both when standing and when seated on the exam¬ 
ining table with the legs extended. Straight-leg raising is 
normal, with some complaint in the low back when the left leg is 
brought up to the extreme limits. The reflexes in the lower 
extremities are equal and apparently normal. Motions of the 
left shoulder compare with the right except for abduction, and 
this is slightly limited and she complains of discomfort in 
the shoulder on active motion. The cervical vertebrae motions 
are good, but here, again, she complains of neck discomfort 
on active motion. There is a fading-out brush burn scar over 
the lateral surface of the right knee. The motions of the 
ankle and knee are normal. 

I deemed it necessary to get a check-up x-ray, and a copy of 
that report is also attached. 

Opinion: It should be noted in the x-ray that this patient has 


rather extensive hypertrophic changes involving the lower 
cervical vertebrae. This condition of course, pre-existed the 
January incident, and in itself is enough to cause discomfort 
from time to time, We see it frequently in women of this age 
group. 

It will be noted also that in the left shoulder there is 
calcified material in the region of the subacromial bursa, which 
indicates that she has moderate bursitis in this shoulder, and 
this may well be attributed to the injury. The lumbosacral 
spine is negative for fracture or other injury, but here, again, 
there is extensive degenerative change incident to age and pre¬ 
existed the January incident. 

Insofar as I can determine, this patient*s injuries were more 
painful than serious. The only residual disability that I 
can detect on physical examination, and from the x-ray findings, 
is the subdeltoid bursitis with some calcification. This con¬ 
dition should clear with appropriate treatment. As a rule we 
give injsections of hydrocortone directly into the bursa and 
also have the patients take about four x-ray therapy treatments 
over the involved area, and in the great majority of instances 
the condition clears. 

I will not go into the gynacological condition - that is, the 
falling of her .uterus - because that is not my speciality. I 
think this covers the case and I have no further comments, 
except to add that the prognosis is, I feel, good provided 
the shoulder clears. 


Sincerely yours. 


JAT:lmp /s/j.A. Talbot, M.D. 

Ends. 


EXHIBIT 


»E" 


DA. HERBERT S. GATES, M.D. 
815 East Capitol St. 
Washington 3, D.C. 


October 8, 1956 

Mr. Patrick J. Ogden, Jr. 

1145 Nineteenth Street, N.W. 

Washington 6, D.C. 

In re: Jessys M. Barnard 


Dear hr. Ogden: 

Mrs. Jessye M. Barnard came to my office today for re-examination, 
evaluation of injuries and treatment. 

She states that she continues to have recurrent headaches, but 
they are less severe than some weeks ago. She describes a 
pulling, painful sensation in the back of her neck, which 
radiates up the occiput and behind both ears. This she says 
"comes and goes". The left side of her neck, left shoulder, 
and left arm aches more at night than when up and about. 

This she also notices when lying down during the day. Rubbing 
and changing position, such as sitting up or getting out of 


bed, usually relieves these episodes. The left arm and 
shoulder are painful when abduction is attempted. This pain 
is severe in an area more often involved with bursitis. This 
pain lias caused Mrs. Barnard to use the right appendage to 
spare the left. There is very little complaint about the low 
back, hips and legs at this time. 

EXAMINATION : Motions of the neck produce moderate pain in the 
cervical area about the level of C-3 to C-7,. Extension of 
the neck produces severe pain in this area, which radiates to 
the left shoulder girdle and down the arm to the elbow. 
Abduction of the left arm to 90 degrees causes much pain 
which greatly increases as arm is carried towards 120 degrees 
or a little more. Her dentures have not been replaced. 

The blood pressure was 160/34. No other abnormal findings 
were noted at this time. 

IMPRESSION : There are residual symptoms related to the injury 
of the neck, shoulder and arm. There is no doubt that arthri 
tic changes in the cervical vertebrae are a causative factor 
here, but I believe that from the history and present findings 
that, if the arthritis was present prior to January, 1953, the 
accident has aggravated the symptoms and caused more trauma to 
the left Brachial Plexus of nerves which supplies the left 
upper quadrant. Bursitis is present in the left shoulder 
and it is perfectly possible that her accident caused this 
pathologic change. 

SUGGESTIONS : 1. Further treatment to the left shoulder for 

bursitis 

2. Further treatment to the neck to relieve 
nerve pressure. 

It is entirely probable that Mrs. Barnard will continue to 
have difficulty for some tine, particularly with her left 
shoulder and arm and neck. It is impossible at this time to 
say when, if ever, this condition will clear. 

ilespectfully submitted, 

/s/ Herbert 3. Gates, M.D. 


EXHIBIT "F" 


T-U.:^C:iXPT OF PRETRIaL PROCEEDINGS 


Washington, D.C., 

October 4, 1956. 

The above -entitled action came on for pretrial hearing 
before the HONORABLE JAMES R. KIRKLAND^ United States District 

r 

Judge, at 10 o T clock a.m. 

PROCEEDINGS 

THE COURT: You, gentlemen, are due an explanation. We 
are going to handle these matters quite informally. This is 
essentially a pretrial court. Now, we have recently had the 
jurisdiction enlarged of certifying some cases to the Municipal 
Court and, as I look at these ten, I see three that I think 
are going over there this morning. 

Now, those of you who have followed our instructions and 
have come in here with your statements of cases, we are going 
to take you out cf turn, give you a premium, you are going to 
be first. I am going to call the assignment myself to see how 
fast we can dispose of these. 

THE COURT: Barnard v. Schneider. * 

MR. CGDEN: Ready 

THE COURT: Would the plaintiff come forward in that case, 
please. I don T t see any averment in your complaint at all of 
monetary damages or special damages. How much do you claim by 
way of special damages? 

MR. OGDEN: We have it in the pretrial. Your Honor, 
Approximately #2,000. 

THE COURT: #2,000. What was the injury? 

MR. OGDEN: The injuries. Your Honor, were to the left 
arm, the shoulder, neck, left leg and rightrknee, occasioned 
by falling into a manhole. 
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THE COURT: Is there any fracture? 

MR. OGDEN: There were no broken bones. Your Honor,. 

THE COURT: My disposition is to send this to Municipal 
Court. What is your feeling on it? 

MR. OGDEN: Our feeling is this, I talked with Dr. Gates, 
the plaintiff T s doctor, yesterday and he indicated she is 
unable to return to work because of the left shoulder, she 
can*t carry the cases she normally carries in her employment. 

I have seen defendants report of the examination, which 
indicates she has residual injuries ten months after the 
accident. She is sixty-four and, because of the injury, has 
been unable to work. 

THE COURT: It is quite astounding to have this degree of 
injury claimed when it doesn T t show itself in the evidence. 

MR. OGDEN: She stepped on and fell into a manhole, and 
she is sixty-four years old. 

THE COURT: I will still exercise my judgment, I think 
it is a case that should be heard in the Municipal Court. lie 
have got to move this calendar. 

(Whereupon, the foregoing proceedings were concluded.) 


TRANSCRIFT OF PROCEEDINGS ON HEARING CN MOTION TO RECONSIDER 
CERTIFICATION TO MUNICIPAL COURT. 

Washington, D.C., 

October 12, 1956 

The above-entitled action came on for hearing on motion 
to reconsider certification to Municipal Court, before the 
HONORABLE JAMES R. KIRKLaND, United States District Judge, 
at lo o T clock a.m. 
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PROCEEDINGS 


THE COURT: You know the problem here is a case of a 
64-year-old woman, apparently with an unfortunate condition of 
arthritis, who stepped into a manhole. There are no breaks; 

I am very much impressed by Dr. Talbot 1 s testimony that the 
injury is more painful than permanent. There is nothing to 
show, apart from the arthritis, that she is severely handi¬ 
capped. Although you speak of the specials being approximately 
$2,000, the court notices that the hospital, medical and 
nursing do not exceed $500. 

MR. OGDEN: Well, Your Honor, our position in the case is 
we wanted to call the attention of the Court to these facts 
and bring all the medical reports before the Court. 

THE COURT: You are aware of the fact that although I 
certify the case to the Municipal Court, your ad damnum clause 
remains, it isn r t that I prejudge it. 

MR. OGDEN: Your Honor, this woman has been to the doctor 
about thirty times for treatment, she is 64, it has been about 
ten months since the accident. 

New, her doctor. Dr. Gates, shortly after the accident 
was unable to say anything about permanency. Then we had her 
examined by Dr. Robert Rush, and x-rays were taken by Dr. Diley 
on Iiis behalf, and Dr. Rush indicated that it would be some 
time before anything would be known about the permanency of 
the injury. Kis report is dated January 21, 195$, the second 
report attached to the motion; in that last paragraph, he 
indicated: 

"No doubt, this patient will continue to have some 
difficulty for some time, due to the extent of the injury 
and the multiplicity of areas which were involved." 

She went into this manhole practically up to her waist 
and Dr. Gates, who examined her after the Court T s pretrial. 
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has written a report which says, I think, somewhat the same 


thing that is said in Dr. Talbot T s report. Dr. Gates said, 
under his "Impression,” I won T t read it, you have it before you, 
he points out she needs further treatment for this bursitis, 
and apparently there is soft tissue present, and she needs 
further treatment to relieve the pressure on the nerves in 
the neck. He said, in his closing paragraph: 

"It is entirely probable that Mrs. Barnard will 
continue to have difficulty for some time, particularly 
with her left shoulder and arm and neck. It is impos¬ 
sible at this time to say when, if ever, this condition 
will clear." 

I think, under the circumstances, there is a strong 
probability there may be permanent injury and I think that 
could be inferred from these medical reports. This bursitis 
she had, at her age, can be a fairly serious condition. 

She has indicated that the only position she has at the 
present time is selling of silverware which requires carrying 
heavy cases. She is unable to do that because of this bursitis 
and is unable to find other employment because people won*t 
employ her because she is 64 years cf age. 

Now, the total amount. Your Honor, of course is approxi¬ 
mately $2,000. Now, we realize that that is subject to proof. 
We have the statement for all of the doctor T s bills, the 
nursing care, the property damage, we don T t think there is any 
question about that, we can show the damages for the teeth and 
so on, what it would cost to repair them. We feel that the 
special damages in the amount of approximately $2,000 certainly 
would justify the retention of the case in this court. 

The only cases we saw that would bear on this question are 
removal questions and we have cited in our points and authori— 
ties. Your Honor, two cases which I would like to mention to 


2ft 



the Court. The first one is St. Paul Mercury Indemnity Co. V. 

Red Cab Co. That was a case where the plaintiff was in the 

federal court for $4,000 and filed an amended complaint in the 
same amount. He showed his damages at $1,400 or $1,500. 

There was a judgment of #1,162.£8 by the court and the case 
went to the Court of Appeals and it was reversed because it was 
not federal jurisdiction as the amount was not $3,000. Now, 
the Supreme Court said, in reviewing that case and in reversing 
the Court of Appeals, that the amount that is stated in the 
plaintiff T s complaint in good faith is controlling; that the 
amount in the complaint should be considered for the purposes 
of jurisdiction. 

Now, our case, of course the complaint is for in excess 
of #3,COO and we believe. Your Honor, that certainly it is 
made in good faith, and that with residuary injuries ten months 
after the accident and specials of approximately $2,000, we 
can T t see how the statute, which was amended in July 1956, 
would permit the exercise of discretion which would certify 
this case in the belief the action would not justify a judgment 
in excess of $3,000. 

TliE CCURT: Anything else? 

MR. OGDEN: No, Your Honor, except I might just mention 
that second case we cited of Allman v. James Healing Company, 
a case which involved a dispute under a labor contract and the 
amount to which plaintiffs were entitled, and the plaintiffs 1 
testimony showed under one theory they would be entitled to 
something in excess of #3,000, and under another theory they 
would be entitled to less than #3,000, and the jurisdiction of 
the District Court was affirmed there. The defendant had 
raised the jurisdiction because of the amount not being $3,000 
and the District Court would not have jurisdiction. When it 


20 


was raised, the court there indicated that since under one 
theory the damages could have been shown to be $3,COO, that the 
District Court did have jurisdiction. 

Just in closing I might say in our case the damages are 
unliquidated and we feel that she should be entitled to have 
her case heard here for that reason. She has cooperated in 
every way, she has furnished medicals to the defendants, she 
has appeared for a deposition, and she is destitute now and 
it is urgent that her case be heard and it was advanced by 
this court for hearing. 

We respectfully request Your Honor to reconsider the 
order to certify the case. 

THE CCUAT: This particular case was filed in the District 
Court on May 25, 1956, and was advanced on July 10, 1956. 

The matter came on for pretrial October 4 and the Court, in its 
judgment, felt this was a case that properly belonged in the 
Municipal Court by virtue of the recent amendment of the stat¬ 
ute of Congress permitting certification if the pretrial judge 
felt the recovery would be less than ^3,000. 

While I know counsel feels close to his case, sometimes 
in a detached position the Court can take a different view of 
it. The injury here apparently is attributed to the fact that 
the client is a 64-year-old woman who stepped upon a manhole 
cover as she was about to get into an automobile. 

First and foremost, one of the most difficult things 
which is present in the case is the question of the plaintiff 
being able to show notice to the District of Columbia of a 
defective condition in this manhole, on which recovery is 
hoped to be obtained. It is not a straight case of res ipsa 
loquitur as one might have in a private situation, since there 
must be negligence and there must be notice. 

I know, in the Court*s own practice, the Court as a 


lawyer was always up against the problem of showing notice. 
Perhaps this case has it, but the case starts out with a 
handicap in that particular. 

Taking the broadest view that one can get of the medical 
reports, I am very much impressed with Dr. Talbot*s statement. 
All the doctors speak of the fact that this lady was bruised; 
there isn*t a fracture anywhere on her body. They speak of 
multiple bruises. On the other hand, they assert that she 
suffers with bursitis. She also suffers with arthritis which 
is unfortunately a matter which goes along with age. And in 
addition to that, she has a calcium growth which again is a 
thing that one finds in her age; and one searches in vain to 
find something which this injury produced. She also has high 
blood pressure, registering 190/110, which of course would 
make anyone of her age most uncomfortable. 

Reference has been made to the report of Dr. Gates, who 
is one of her physicians. Here again, he speaks of the 
arthritic condition that she has, he speaks of the bursitis 
that she has; I thought for a moment there might have been 
some displacement of a disc but that doesn*t seem to be the 
fact. They speak of a flat surface in the area but no indica¬ 
tion of a fracture. And when one takes into account that the 
total medicals do not exceed ^600, having in mind the legal 
limitation which is present, the small special damages that 
are here and the largest one is the question of loss of income, 
the Court is still of the view that the reference was proper, 
and the motion to reconsider the certification to the Municipal 
Court will be denied. 

Counsel should appreciate that they will receive an early 
hearing, it won*t be delayed and, too, certification does not 
affect the ad damnum clause. 


Our experience has been that 


they do give large verdicts over there; if I am not mistaken, 
one of them was for 5550,000. 

(Whereupon, the foregoing proceedings were concluded.) 

CERTIFICATE OF OFFICIAL COURT REPORTER 

I, iiargaret A. Deeds, one of the official court reporters 
of the United States District Court for the District of 
Columbia, hereby certify that the foregoing is the official 
transcript of the above-entitled proceedings had on October 4 
and 12, 1S56. 

Dated this 6th day of November, 195S. 

/s / Margaret A. Deeds _ 

Official Court Reporter 


THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


jessye m. Barnard 

Plaintiff 

vs. 

JOHN E. SCHNEIDER, ET aL 
Defendants 


) 

) 

) 

) 

) CIVIL ACTION No. 2227-56 

) 

) 

) 

) 


NOTICE CF APPEAL . 

Notice is hereby given that Jessye M. Barnard plaintiff 
above, hereby appeals to the United States Court of Appeals 
for the District of Columbia Circuit from the order certifying 
this cause of action to the Municipal Court for the District 
of Columbia, entered in this action on the 4th day of October 
1S56, and from the order denying the plaintiffs Motion to 
Reconsider Certification to the Municipal Court for the 
District of Columbia entered in this action on the 12th day 
of October, 1955. 

AULETTE, DAVIS, CGDEN, 

LEONARD, & CERVERa. 


Bv /s/ Patrick J. Ogden Jr . 

Patrick J. Ogden Jr. 


/s/ Janes A. Davis _ 

James a. Davis 
Attorneys for Plaintiff 
Associations Building 
1145 Nineteenth Street, N.W. 
Washington 6, D.C. 

Sterling 3-4477 
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Appellees. 
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APPELLEES* STATEMENT OF QUESTION PRESENTED 


Is an order of the United States District Court for the District 
of Columbia certifying an action filed therein to the Municipal Court for 
the District of Columbia for trial a final order which this Court has 
jurisdiction to review on appeal? 




IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 

No. 13,615 


JESSYE M. BARNARD, 

Appellant, 

v. 

JOHNE. SCHNEIDER 
and 

ELIZABETH L. SCHNEIDER 
and 

DISTRICT OF COLUMBIA, 
a municipal corporation. 

Appellees, 


Appeal from the United States District Court 
for the District of Columbia 


SUMMARY OF THE ARGUMENT 
The order of the District Court certifying this action to the 
Municipal Court for trial is an interlocutory order which did not de¬ 
termine the rights and liabilities of the parties, did not dispose of the 
case on its merits, and is therefore not a final order which this Court 
has jurisdiction to review on appeal. 

ARGUMENT 

Appellant invokes the jurisdiction of this Court under the pro 
visions of 28 U.S.C. 1291, as amended October 31, 1951, c. 655, § 48 
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65 Stat. 726, which provides in pertinent part: 

"The courts of appeals shall have 
jurisdiction of appeals from all Hnal de¬ 
cisions of the district courts of the United 
States, * * [Emphasis supplied] 

In Cammack v. Howard et al. , 1946,- 81U.S.App. D. C. 22,23, 
154 F. 2d 22, 23, this Court, in dismissing the appeal, said: 

" * * * In Jacobsen v. Jacobsen we 
held that an order is not appealable under 
this section unless it amounts to a final 
disposal of the case on its merits so that 
the court has nothing to do but execute the 
judgment. * * * " 

And again in Stewart v. Roberts, 1946, 80 U. S. App. D. C. 
405, 154 F. 2d 697, this Court, in dismissing the appeal, said: 

" * * * Our right to review orders, 
judgments and decrees of the District Court 
is confined to those which are final, and 
those which are final are those judgments, 
decrees or orders which expressly or by 
necessary implication determine the rights 
and liabilities of all parties with reference 
to the matters in controversy and leave 
nothing of a judicial character to be done. 

In short, the litigation must be ended. * * *" 

And to the same effect are the hundreds of cases collected 
in the notes on decisions following 28 U.S.C. A. 1291, especially 
notes 101-103, pp. 251-256, and 1956 Annual Cumulative Pocket 
Part, pp. 33-35. 

Plainly, the order of the District Court certifying the action 
to the Municipal Court for trial does not "determine the rights and 



liabilities of all parties with reference to the matters in controversy” 
and does not dispose of the case on its merits. Clearly, there re¬ 
mains something of a judicial character to be done, namely, the trial 
of the case. Unquestionably, then, such order is not a final order 
which this Court has jurisdiction to review on appeal. 

In Emerson Brown, Jr., by his next friend and mother, Mrs . 
Emerson Brown v. Cecil D. Muterspaugh, t/a Cecil Trucking Company, 
and Lanwood F. Somers, No. 12,794 in the April 1955 term of this Court, 
an appeal was taken from an order of the District Court certifying the 
case to the Municipal Court for trial. This Court, by stipulation of 
counsel, treated the record and pleadings as a petition for a writ of 
mandamus and, by order dated August 31, 1955, denied the petition and 
dismissed the appeal. 

Appellants remedy, if any, would appear to be by way of man¬ 
damus rather than by appeal. But even if the record and pleadings in 
this Court be treated as a petition for a writ of mandamus it is clear that 
appellant cannot prevail. While mandamus will sometimes lie to compel 
the exercise of discretion it cannot be used to direct the manner in which 
the discretion is to be exercised. 

Here the District Court, in the exercise of its discretion, 
certified the case to the Municipal Court for trial. Unquestionably, this 
action was authorized by law. The statute 1 provides that the District 

* Act of April 1, 1942, 56 Stat. 193, ch. 207, § 5, as amended 
June 29, 1953, 67 Stat. 108, ch. 159, § 410, and July 26, 1956, P.L. 812, 
84 Cong. ch. 744, 2d Session, D. C. Code, 1951, § 11-756. 


4 


Court may certify an action filed therein to the Municipal Court for 
trial if "it shall appear to the satisfaction of the court * * * that the 
action will not justify a judgment in excess of $3,000." It is a well 
established rule that, generally, mandamus will not lie to review an 
alleged abuse of discretion. But whatever view may be taken re¬ 
specting appallant T s remedy, if any, it is clear that no abuse of dis- 
creation is shown by this record. 

CONCLUSION 

Upon the foregoing, it is respectfully submitted that the order 

appealed from is not a final order which this Court has jurisdiction to 

* ✓ 

review on appeal. The appeal should, accordingly, be dismissed. 
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REPLY BRIEF FOR APPEiLLAiCT. 

APPEAL PROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 

OF COLUMBIA 

SUMMARY OF POINTS 

i 

I* Appellees contention that the order of the District Court 
is not a final order is erroneous because: 

A* Appellant is deprived of litigating her case in the 
Court of her choice having jurisdiction* 

B* The order involved a collateral issue separate and 
unrelated to the central trial issues and the decision thereon is a 
final appealable order. 

II* Appellants contend that this appeal is proper but that if it 
be treated by this Court as a petition for Mandamus, as appellees 
contend it should be, appellant is nevertheless entitled to the 
relief requested* 

ARGUMENT 

I 

A. IF THE ORDER OF THE DISTRICT COURT IS AFFIRMED, APPELLANT 
WILL BE DEPRIVED OF LITIGATING HER CASE IN THE COURT 0? HER CHOICE 
HAVING JURISDICTION. 


I 











In Estes ▼. Shell Oil Company (1956) 234 F 2nd 847, 852, the 
court said: 

"***the choice of a fohum belongs primarily to a plaintiff 
and it is our duty to sustain a chosen jurisdiction unless 
there is some legal reason why this should not be done.*** 

In the instant case the District Court clearly had jurisdiction 
of appellants case but chose arbitrarily to oust Itself of jurisdict_ 
ion by the order of transfer. 

B. THE ORDER CERTIFYING THE CASE TO THE MUNICIPAL COURT FOR 
TRIAL INVOLVED A COLLATERAL ISSUE SEPARATE AND UNRELATED TO THE 
CENTRAL TRIAL ISSUES AND THE DECISION THEREON IS A FINAL APPEALABLE 
ORDER. 

The decisions construing the applicable statute, 28 U.S.C.A. 
1291, as amended October 31, 1951, c 655, Sec. 48, beginning with 
Cohen v. Beneficial Industrial Loan Corporation (1949) 337 U.S. 

541, 69 S. Ct. 1221 and followed by Swift A Co. Packers v. Compania 
Colombians Del Caribe (1950 ) 339 U.S. 684, 70 S. Ct. 861 clearly 
settle the law on this subject. A careful examination of these 
cases which construe 28 U.S.C.A. 1291 establishes the law to be 
that an order is final and appealable if it is a final disposition 
of a claimed right separable from the trial issues. 

In the Cohen case, supra, the court at page 564 said: 

n Ve hold this order appealable because it is a final 
disposition of a claimed right which is not an ingredient 
of the cause of action and does not require consideration 
with it.***" 

Following this, the Court in the Swift case supra, at pages 
688 and 689 said: 


«***the litigation arising out of the claim of the libel¬ 
lants has not run its entire course, but the order now 
here, like that in the Cohen case appears to fall in the 
small class which finally determine claims of right 
separable from and collateral to, rights asserted in the 
action, too Important to be denied review and too inde¬ 
pendant of the cause itself to require that appellate 
consideration be deferred until the whole case is 
adjudicated•***" 


The court went on to say: 




"♦♦♦the provision for appeals only from final decisions 
in 28 U.S.C. sec* 1291, 28 U.S.C.A. sec 1291, should not 
be construed so as to deny effective review of a claim 
fairly severable from the context of a larger litigious 
process•♦♦♦" 

The statutory construction applied in the Cohen and Swift cases 

supra, was applied by this court in Youpe v, Moses 94 U.S. App. D.C. 

21, 213 F 2nd 613, where after making extensive references to the 

Cohen and Swift case this court said: 

"Ve think that the controlling consideration in the 
decision of the cases just reviewed is that unless an 
appeal were allowed it would be too late effectively to 
review the order sought to be reviewed, and the rights 
affected thereby would be lost, probably irreparably.♦♦♦" 

Again in United States v. Cefaratti . 91 U.S. App. D.C. 297, 

202 F 2nd 13, this Court after reviewing the Cohen and Swift cases, 
supra, said: 

"♦♦♦the appealed order has a final and irreparable, and a 
most important effect on the rights of the parties• ♦*♦" 

In Tomlinson v. Poll! . 220 F 2nd 308, 311, the Fifth Circuit 
Court of Appeals after refering to the Cohen and Swift cases, supra, 
said: 

"♦♦♦The action of the trial court, by its order appealed 
from, definitely, finally and completely achieves that 
illegal result if, ex hypothesi, its decision.was erroneous. 
The decision was as to a matter entirely disconnected with 
the principal contention of the taxpayers in the pending 
suit. There they contended that the alleged assessment, 
was invalid and they sought the court f s determination of 
that question and sought an injunction against the col¬ 
lection of the tax pending that determination. That matter 
still stands for trial in the court below. 

To obtain ancillary relief appellant filed a motion 
as described above, requesting the court's order complained 
of. This order constitutes a final decision on that 
ancillary matter to the effect that the United States 
must have its lien removed from the county records•♦♦♦" 

In United States v. Pondar. 238 F 2d 825 wherein the Fourth 
Circuit of Appeals ruled that an order suppressing evidence was final 
it said: 


"Ve are of the opinion that the seizure, impounding 
return and suppression of the election records constituted 
a proceeding independent of the criminal case. The 


suppression order dissolved the pound, terminated the 
separate proceeding, and plainly, therefore, was a final 
decision, revievable by virtue of section 1291, title 28, 
United States Code.” 

That this is an appeal from a final order is apparent since if 

i 

the order is sustained, the litigation in the District Court will 
be terminated finally and appellant vill be forced to trial in the 
Municipal Court for the District of Columbia vhlch did not have 
initial jurisdiction of this action. 

II 

APPELLANTS CONTEND THAT THIS APPEAL IS PROPER BUT THAT IF IT 
BE TREATED BY THIS COURT AS A PETITION FOR MANDAMUS, AS APPELLEES 
CONTEND IT SHOULD BE, APPELLANT IS NEVERTHELESS ENTITLED TO THE 
RELIEF REQUESTED. 


CONCLUSION 

The appellants submit that according to the foregoing applic¬ 
able recent decisions the order of the District Court certifying 
the case to the Municipal Court, thereby divesting itself of 
jurisdiction, is final and appealable. 

The tvo decisions cited by appellees were decided in 1946 prior 
to development of the rule laid down in the Cohen and Swift cases, 
supra. 

Therefore this Court has jurisdiction and it should set aside 
the Order of the District Court certifying this case to the 
Municipal Court for trial. 


Respectfully submitted. 


i, DAVIS, OGDEN, 



James A. Davis 




n/ Attorneys for Petitioner 


Associations Building 
1145 Nineteenth Street, N.V. 
Washington 6, D.C. 
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In McMillan vs. State, S3 Ko. 307-308, the Court said, 

"An order removing or refusing to remove 
a cause, civil or criminal, to another 
Court for trial, finally adjudicates a 
Constzonal right of the party afxected 
by the order. And is regarded as a 
judgment from which, according to the 
nature of cfee case, an appeal or writ of 

error may be immediately prosecuted, citing 

_ •? 

Appellant strongly contends the actios of the lover Court 
in certify*** £ki* case 1 a a final order. Title 28, Section 
1291, United States code annotated provides for appeals from 
final orders. Section 1292 provides for appeal from certain 
orders which are not in their nature final orders. The reason 
xor limiting appeals to final orders in to prevent piecemeal 
appeals. In this case no further appeal can possibly cows 
to this Court from the United States District Court as there is 







nothing further to be done there in this cause by way of 
adjudication. The certification amounts to a finish of the 
case in that Court as completely as if it vere dismissed for 
any reason. 

As to finality of judgments see also on jud^m^nts. 

Fifth Edition, Section 45, Page 72 and cases cited thereto. 

*lso Moores Fe deral Practice. "Collateral orders appealable 
under the Offshoot Rule", Section 54.14, Volume 6. 
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